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ORDER / आदेश 

Per  Rajesh Kumar, AM: 

 

 

This is the appeal  preferred by the assessee  against the  order of the Ld.  

Commissioner of Income Tax (Appeals)-NFAC, Delhi (hereinafter referred to as the 

Ld. CIT(A)”]  dated 25.10.2022 for the AY 2018-19. 

2.    The only issue raised by the assessee is against the confirmation of addition of 

Rs. 23,30,980/- by Ld. CIT(A) as made by the AO  which was assessed by the 

AO/CPC as income of rental of the assessee AOP.  

3. Facts in brief are that the assessee AOP filed its return of income on 

18.07.2018. The said income of AOP derived income from house property which was 
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offered to tax in the hands of co-owners u/s 26 of the Act and was offered 

accordingly. This position has been accepted by the Department in the earlier and 

succeeding assessment years and the copies of the orders passed u/s 143(3) of the Act 

are placed in the paper book. Deviating from that, the CPC/AO treated the said 

property income as the business income of the assessee in the intimation passed u/s 

143(1) of the Act dated 31.05.2019 thereby raising a demand of Rs. 7,64,129/-.  

4. The assessee went on appeal before the Ld. CIT(A) and the ld. CIT(A) simply 

affirmed the order of AO. The ld. CIT(A) further invoked the provisions of Section 

167B of the Act by observing and holding as under:  

“4.8. Thus, the contention of the appellant that since the income is already offered in the 

hands of  individual members of AOP, the same should not be taxed in the hands of AOP is 

not tenable under the law. The AOP had failed to offer the rental income in its hands in 

accordance with the provisions of 167B since it was not offered under any head. The 

processing of the return by CPC u/s 143(1) is not  a scrutiny proceeding wherein the 

appropriate heads of income shall be examined and re-determined  once again by the AO. It 

was the responsibility of the appellant to properly enter the details in the relevant Schedules 

and on its failure to do so had resulted in mismatch of details of income under the relevant  

head vis-à-vis the Profit and Loss account drawn by the appellant. Therefore, the intimation 

issued u/s 143(1) does not merit any interference on this issue. The Grounds raised by the 

appellant fail.”  

5. After hearing the rival contentions and perusing the material on record, we find 

that the assessee is an AOP  with members having definitive share. We note that  it is 

not the case where the  share of each member of the AOP is not known and therefore  

at the outset we reject the conclusion drawn by the Ld. CIT(A) that Section 167B of 

the Act are to be applied for assessing the rental income of AOP. Moreover, we find 

that income of the preceding and succeeding assessment years have been assessed in 

the hands of members of AO u/s 26 of the Act and not in hands of assessee and the 

said  orders are placed in the paper books at page 7 to 14. In our considered view the 

department cannot be allowed to change its stand in the current year vis-à-vis the 

earlier and succeeding assessment years as  there is no change in facts and lawdring 

the years vis a vis other  years. Moreover we find merit in the contention of the 

assessee that the rental income is required to be assessed in the hands of members of 

AOP u/s 26 and has been assessed accordingly as stated above. The Ld. A.R was kind 
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enough to place before us the copies of ITRs and computation of income which 

corroborate the rental income having been assessed in the hands of members. In view 

of this fact, we do not find any reasons to sustain the order of Ld. CIT(A) as the same 

appears to be incorrect and against the accepted stand of the revenue in other years. 

Moreover , if we concur with the conclusion of the ld CIT(A) , then it would result in 

double taxation of the same income which is against the spirit of the Act. Accordingly 

we set aside the order of Ld. CIT(A) and direct the AO to delete the addition of Rs. 

23,30,980/-. 

6. In the result, the appeal of the assessee is allowed.  

  Order is pronounced in the open court on  17
th

 January, 2023 

 

 Sd/- Sd/- 

 (SonjoySarma /संजय शमा�)     (Rajesh Kumar/राजेश कुमार) 

Judicial Member/�या�यक सद�य                    Accountant Member/लेखा सद�य 

 

   Dated:   17
th

 January, 2023 

SB, Sr. PS  
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